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OPI1 NI ON

This appeal is nmade pursuant to section 18593/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Carl M. and Sandra
K. Paesel against proposed assessnents of additional
personal incone tax in the ampunts of $2,349.75, $623. 16,
and $1,736.41 for the years 1977, 1978, and 1979,

respectively.

I7 Unress otnerw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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The sole issue presented for our decision is
whet her _a certain pay allowance received by appellant
Carl wmPaesel in 1978 and 1979, 'while a resident of this
state, was properly included in -his California incone.-—}
H s spouse, Sandra K Paesel, is a party to this appeal
only because she filed a joint income tax return with him
for the years in question. Therefore, for purposes of
this appeal, "appellant" will hereafter refer only to
Carl M Paesel

_ On Cctober 14, 1975, appellant accepted an
assignnent from hi s Huntington Beach enployer, MDonnell
Dougl as- Corporation, to work as a_pr?ﬁgan1cost anal yst
for the European spacelab Programin Vst Cernmany. ° Under
appel lant's enpl oynent agreenent, the termof this
foreign assignnent was to be at |east 18 nonths, commenc-
ing on Novenber 10, 1275. In preparation fOr hkis depar-
ture, appellant sold his autonobile and placed the famly
residence in Mssion viejo on the market for eventual
sale. Appellant and his famly then noved to West Germany
and lived there for apﬁrOX|nateI the next year and a
half. Due to his daughter's problems in school, however
aPpeIIant deci ded not.to accept the custonarz ext ensi on
of the contract.' Appellant returned to California on
April 7, 1977, apparently cutting short the termof his
assi gnment in Europe.

2/ After the filing Of this appeal, respondent deter-
mined that the proposed assessnent for 1977 should be
reduced to reflect only an income adjustnent nmade bY a
federal audit report. = Respondent states that appellant
has paid this reduced deficiency assessnent, |eaving no
addi tional tax due for 1977. Portions of the proposed
assessnents for 1978 and 1979 are simlarly based upon
federal audit reports. Insofar as they are based on
federal determ nations, the reduced assessnent for 1977
and the assessnents for 1978 and 1979 w || be sustained
wi t hout discussion because appellant has failed to
present any evidence show ng that the corresponding
federal audit reports are erroneous. (See Appeal of
Ro%ce E. Gum Cal. St. Bd. of Equal., Mar. 31, 1982.) In
addrtron, respondent has determned that appellant has
paid a substantial portion of the 1978 assessnent. Based
on its conputations, respondent agrees that the anount of
addi tional tax due for 1978 is $70.47. The proposed
assessment for 1979 reflects the correct amount of
additional tax at issue in this appeal.
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In connection with this foreign assignment,
aPpe!Iant's enpl oyment agreement provided that he was
eligible to receive several types of pay allowances in
addition to his regular salary. These pay allowances
were apparently designed by MDonnel|l Douglas. Corpora-
tion to conpensate or reinburse its overseas enployees
for the various costs and expenses associated wth a
relocation to and residence in a foreign country. The
pay allowance at issue in this appeal has been |abeled by
appel lant as a "tax equalization reinbursement” or "tax
equal i zation payment.' (App. Br. at 8.) The enpl oynent
agreenment states that the purpose of the tax equalization
paynent was "to protect enployes [sic) fromthe erosion
of their conpensation due to excessive foreign taxation
on Corporate derived pay and allowances only." (App.
Br., EX. 2.) The agreenent describes the tax equaliza-
tion payment as the amount by which appellant's actval
tax lrability while abroad, including federal and foreign
assessments, exceeded what his federal and state tax
liability on the same income woul d have been had he
remained in the United States during the same period.

_ _ In 1978 and 1979, after reestablishing residency
in California, appellant received tax equalization pay-
ments of $877 and $21, 455, respectively, from MDonnell
Dougl as Corporation. Appellant did not, however, report
any of these anounts on his California personal 1ncome
tax returns for those two years. Upon review, respondent
determ ned that these paynents should have been included
in appellant's California taxable incone for the years in
question and issued the proposed assessnents of addi-
tional tax. Appellant protested the proposed assessments.
Respondent denied the protests, leading to this appeal.

_ The California personal income tax is to be

I nposed on the entire taxable income of everyresident of
this state, regardless of the source of the incone, and
upon the income of nonresidents which is derived from
sources within California. (Rev. & Tax. Code, § 17041.)
The policy behind California"s personal incone taxation
of residents is to ensure that individuals who are
physically present in the state, enjoying the benefits
and protections of its |aws and governnent, contribute to
its support regardless of the source of their incone.
(See Cal. Admn. Code, tit. 18, reg. 17014.)

_ Taxabl e income is gross inconme mnus allowable
deductions. (Rev. & Tax. Code, § 17073.) G oss incone
is defined as all income from whatever source derived,

i ncl udi ng compensation for services. (Rev. & Tax. Code,

-283-



Appeal of Carl M and Sandra k. Paesel

§ 17071; |.RC § 61 (a).) Paynents nade as an induce-
ment to accept enploynent or hade as part of a bargained-
for enploynment contract to defray obligations or |iving.
expenses related to a job transfer are conpensatory in
nature and includible in the gross income of an enployee.
(See Appeal of WIlliamL. and-Helen M, Hof fman, Cai. St.
Bd. of Equal., Dec. 15, 1966. Conm ssioner v. Starr, 399
F.2d 675 (10th Cr. 1968); CoCKkrell v, Commissioner, 38
T.C. 470 (1962); Cervilla V. Commissioner, § /6,174
T.CM (P-H (1976).)

 In general, paynents representing conpensation
for services are held to"be income to a cash-bas'is tax-
payer in the year received as distinguished fromthe year.
In which the conpensation is earned, (Rev. & Tax. Code,
§ 17571; subd. (a); |.R C._§ 451(a); Sivly v. Conm s-
sioner, 75 r.2d 916 (9th Cr. 1935); e V.” Comuis-
sioner, § 80,040 T.c.M. (P-H) (1980).7 Since we can
safel y assune that appellant was a cash--ba3|s_taXfa¥er
and he received the tax equalization paynents in 1978 and
1979, well after the tinme he becane a resident of this
state, it is clear that the paynments were incone taxable

by California,

~In rebuttal, appellant has contended that the
tax equalization payments are not taxable by this state
because they were earned when he was living abroad in
Vst CGermany. He takes the position that this income had
accrued before he became a resident of California and
nmust, therefore, be excluded from his California taxable
i ncone under section 17596, which provides that income
which accrued prior to the tine that the taxpayer becane
a California resident is not taxable:

~ Wen the status of a taxpayer changes from
resident to nonresident, or from nonresident to
-resident, there shall be included in determ n-
ing income from sources within or without this
State, as the case may be, incone and deductions
accrued prior to the change of status even though
not otherwi se includible in respect of the
period prior to such change, but the taxation
or deduction of items accrued prior to the change
of status shall not be affected by the change.

In the Appeal of Virgil wmand Jeanne P. Mney, decided
by this board on Decenber 13, 1983, we concluded that

section 17596 was apparently designed Nnerely to prevent

California from treating accrual- and cash-basis taxpayers .
differently when they change residency and are subject to
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California tax by virtue of their residency. W held
that section 17596 should be applied only when two condi -
tions are satisfied: (1) when California's sole basis

for taxation is the residency of the taxpayer, and (2)
when the taxation would differ depending on whether the

t axpayer uses the cash orthe accrual nethod of accounting.

Applying this two-pronged test to the facts in
the present appeal, we find that the first condition is
satisfied, for respondent's sole basis for taxing the tax
equal i zation payments i S appellant's residency in this
state. On the ofher hand, Iﬁe second condition”is not
satisfied because the taxation of these paynents would
not differ whether appellant was a cash- or accrual-basis
t axpayer.

Ve have already found that the tax equalization
payments were taxable if appellant was a cash-basis
taxpayer. Under the accrual method, income is includible
in gross income when all events have occurred which fix
the right to receive such income and the 'anount thereof
can be deternmined with reasonable accuracy. (Cal. Admn.
Code. tit. 18, req. 17571(a): Treas. Reg, § 1.446-
1(c) (1) (ii); Spring City Foundry Co. v.-Conmi ssioner, 292
U S 182, 184:1§§“%7§“E¥EET‘T3§§T“TT934 , Teng. aden., 292
US. 613 (78 L. Ed. 1472] (1934).) |If there are substan-
tial contingencies as to the taxpayer's right to receive,
or uncertainty as to the anount to be recerved, an item
of income does not accrue until the contingency or events
have occurred and fixed the fact and amount of the sum
involved. (Mdwest Mtor Express, Inc. v. ConmiSsioner,
27 T.2.. WK T8RAY,, AFAd,., 251 F.2d 405 (8th Cir. 1958);
San Francisco Stevedoring Co. v. Comm ssioner, 8 T.C 222
(194%

If'we were to place appellant on an accrual
met hod of accounting, our analysis of when the tax
equal i zation paynents accrued would have to consider the
anount and timng of the taxes that appellant was
required to pay to West Germany. During appellant's
tenure in Europe, MDonnell Douglas Corporation had
petitioned the West German governnment for a reduced tax
rate for its enployees assigned to the spacelab program
Accordingly, the anount of taxes w thheld from appel-
| ant's payroll checks was conmputed based on the assunp-
tion that the Fetltlon woul d be granted. At this reduced
tax rate, appellant was not entitled to receive any tax
equal i zation payments from MDonnell Douglas since his
tax liability for the period of his European assignment
was less than it would have been if he was enployed in
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this country. (app. Supp. Ltr., Oct. 10, 1984, at Ex.
A.) Thus, when he returned to California on April 7,
1977, appellant did not have a fixed and definite right
to recelve any payments for excess foreign taxes.

On April 18, 1977, 11 days after appell ant
became a California resident, the Wst German Federa
Mnistry of Finance determ ned that MDonnell Douglas
enplpgees assigned to the spacelab project were not
eligible for "special treatnent" under its incone tax
laws but were required to pay taxes at the regular and
higher tax rate. (Apﬁ. Supp. Ltr., Nov. 2, 1984, at Ex.
B.) As a result of this decision, appellant's tax
liability for the period of his foreign assignnent was
increased retroactively. Only then did appellant's con-
tractual right to receive the tax equalization paynments
becone fixed ané the anount of the ircome involved become
ascertainable. In other words, all of the events estab-
lishing entitlenment to the income occurred on April 18,
1977. Thus, contrary to appellant's assertion, the tax
equal i zation ﬁaynents accrued after appellant becanme a
resident of this state, Therefore, under the accrua
method, the income was likewise includible in appellant's
California taxable income since incone accrued subsequent
to a change of status from nonresident to resident is
taxabl e as incone of a resident, (Rev. & Tax. Code,

§ 17041; appeal of John J. and Virginia Baustian, Cal
St. Bd. OoF Equal., Mar. 7, 1579.)

Because the taxability of the tax equalization
payments woul d not differ whether quellant was a cash-
or accrual -basis taxpayer, section 17596 does not apply
in this appeal under the principles set forth in _Appeal
of Virgil M and Jeanne P. Mney, supra. \¥ observe,
NOwWever, tnat even 11 sectron 17596 did apply to this
case and require us to treat appellant as 1f he were on
the accrual nethod of accounting, we would reach the same
result and find the paynments in question to be taxable.
Thus, respondent's determnation that these allowances
were includible in appellant's California taxable incone
was correct. Accordlng%y, the assessnents of the defi-
ciencies in 1978 and 1979 corresponding to the tax
equal i zati on paynents nust be sustaine
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Carl M and Sandra k.Paesel against proposed
assessnents of additional personal inconme tax in the
amounts of $2,349.75, $623. 16, and $1,736.41 for the
years 1977, 1978, and 1979, respectively, be and the sane
I's hereby nodified in accordance with respondent’s
concessions. In all other respects, the action of the
Franchi se Tax Board is sustained,

'Done at Sacranmento, California, this 30th day
of July , 1985, by the State Board of Equalization,
with Board Menbers M. Dronenburg, M. Collis, wm. Bennett
M. Nevins and M. Harvey present. ’

» Chai rman
William M. BRennett » Member
R i ¢ h - ' Member
Walter Harvev* , + Member

» Menber

*For Kenneth Cory, per Governnent Code section 7.9
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